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Although the Court in this case recognized broad authority for the DEQ to prevent pollution of the state’s
waters, that authority is limited by the very statute that grants the DEQ rule‐making authority. MCL 324.3103(2) states
in full: “The department shall enforce this part and may promulgate rules as it considers necessary to carry out its duties
under this part. However, notwithstanding any rule‐promulgation authority that is provided in this part, except for rules
authorized under section 3112(6), the department shall not promulgate any additional rules under this part after
December 31, 2006.” The Court of Appeals did not address the second sentence of subsection 2, presumably because it
did not apply in the instant case.26 However, the second sentence significantly limits DEQ’s ability to promulgate rules
under Part 31 after 2006 and to exercise the broad authority enunciated by the Court of Appeals in this case. The Court’s
decision is not entirely without effect, however, because “rules promulgated under [Part 31] before January 1, 2007
shall remain in effect unless rescinded.” MCL 324.3103(4).
Finally, this case highlights an interesting aspect of administrative procedure. Before filing this lawsuit, the
plaintiffs requested a declaratory ruling from the DEQ pursuant to §63 of the Administrative Procedures Act (APA), MCL
24.210 et seq.27 Specifically, the plaintiffs requested a ruling that Rule 2196 “‘was not applicable to CAFOs that have not
had and do not propose to have an actual discharge of pollutants….’” 28 The DEQ granted the plaintiffs’ request and
issued a ruling that “‘large CAFOs must apply for and obtain coverage under Michigan’s NPDES permitting system unless
the DEQ makes a determination that the CAFO has sufficiently demonstrated “[n]o [p]otential to [d]ischarge” pursuant
to [Rule 2196].’”29When the plaintiffs filed this action, the DEQ moved for summary disposition on the grounds that the
plaintiffs had not exhausted their administrative remedies and were required to seek judicial review of the DEQ’s
declaratory ruling pursuant to Chapter 6 of the APA, MCL 24.310 et seq., which governs judicial review in contested
cases.30 The circuit court denied the DEQ’s motion, concluding that the plaintiffs’ request for a declaratory ruling was
actually a challenge to the validity of the regulation, rather than a request for a ruling on the applicability of Rule 2196 to
“an actual state of facts” within the meaning of §63 of the APA.31 In a footnote, the Court of Appeals endorsed the
circuit court’s ruling without specifically affirming it.32

Asian Carp, Chicago Canal Litigation, and
The Great Lakes and Mississippi River Inter‐Basin Study
By: Katherine Storch, Attorney
Nick Schroeck, Executive Director, Great Lakes Environmental Law Center
Background
Over the past century the Mississippi River and Great Lakes basins have been devastated economically and
ecologically by the establishment of aquatic invasive species. In the Mississippi River basin, the most extensive damage
has been attributed to the presence of large populations of Asian carp. These invasive species have developed large,
self‐sustaining populations because of their ability to outcompete native fish for food and habitat, which in turn impacts
the balance of the ecosystem. The term “Asian carp” collectively refers to multiple species, but for our purposes Big
Head and Silver carps are of the greatest immediate concern because they have established populations in the
Mississippi River and have expanded their range to the Great Lakes region.
The importation and breeding of Asian carp in the United States began in the late 1960s. Because of their
voracious consumption habits, they were initially considered a beneficial species to quickly and efficiently clean
aquaculture ponds and sewage treatment lagoons. Attitudes toward the fish changed throughout the 1990s as the
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Mississippi River flooding allowed the carp to escape their ponds and enter the River system. The carp soon migrated
and colonized throughout the Mississippi, Missouri and Illinois River systems. Asian carp have taken over these rivers.
They can grow to an average of four feet and weigh up to 100 pounds. Asian carp can consume up to 40 percent of their
body weight per day, outcompeting native species.
The Great Lakes provide valuable ecological and economic benefits to the 33 million Americans and Canadians
who live in the basin, including transportation for raw materials and finished goods, freshwater for industries, drinking
water for communities, recreational opportunities for both residents and tourists, and a dynamic ecosystem supporting
diverse communities of plants and animals. Economic analyses have found that the annual benefit from the Great Lakes
recreational boating industry and commercial sport, and tribal fisheries exceeds $16.4 billion.1 With no natural
predators, the Asian carp could devastate the Great Lakes' multibillion dollar fishing industry. In addition to the
economic and ecological threats Asian carp pose to Great Lakes fisheries, Asian carp also pose an actual physical threat
to boaters. The silver species of Asian carp can leap out of the water creating a hazard for boaters, fisherman, and other
recreational watercraft users as the fish crash into boats, injure people and damage equipment.
The Chicago Area Waterway System
The Chicago Area Waterway System (CAWS) is located in the greater Chicago area, and it is this man‐made canal
system that brought the Asian carp to the Great Lakes region. The concept of constructing the CAWS began in the mid‐
1880s, when Chicago was struck with a series of outbreaks of waterborne illness. Wastewater from metropolitan
Chicago was discharged into the Chicago River which flowed into Lake Michigan. The city drew its drinking water from
Lake Michigan, near the source of the Chicago River, causing the waste to be cycled into the drinking water system. To
address this issue, engineers designed a plan to make the Chicago River flow in the opposite direction and away from
the drinking water supply. Construction of the Chicago Sanitary and Ship Canal began in 1892 and the canal was opened
in 1900. Before the construction of the canal there was no permanent natural connection between the Great Lakes and
the Mississippi or Illinois Rivers.
In 1933, the system was completed with the construction of the Illinois Waterway, enabling barges with up to a
nine foot draft to pass directly from Great Lakes harbors into the Mississippi river waterways. The CAWS now serves as
the backbone of the drainage, wastewater, flood control and waterborne navigation system of the greater Chicago
metropolitan area. The CAWS and the Illinois Waterway are also the hydrologic connection presenting the greatest risk
for inter‐basin transfer of Asian Carp. The engineered waterway provides a permanent passageway for the exchange of
aquatic invasive species, such as zebra mussel and round goby into the Mississippi River and now Asian carp into Lake
Michigan. In short, the problem of invasive species transfer cuts both ways between the Great Lakes and Mississippi
basins.
The US Army Corps of Engineers (USACE), which operates the locks of the CAWS and exercises authority over
navigable waters, has the responsibility “to identify an environmentally sound method for preventing the exchange of
aquatic invasive species between the Mississippi River and Great Lakes basins.”2 In an attempt to stop the movement of
Asian carp toward the Great Lakes, USACE has developed the Dispersal Barrier System comprised of three separate
barriers which are designed to emit a low‐voltage, pulsing electric current through steel cables secured to the bottom of
the canal. The electric field is meant to deter both the upstream and downstream movement of Asian carp.
Development of the three barriers has been slow and riddled with problems. Even though the electric barriers have
been operational, environmental DNA (eDNA) has provided evidence that Asian carp are present beyond the barriers
and close to Lake Michigan, if not already in the Lake itself.
1

Southwick Associates, Sportfishing in America (2007), available at
http://www.asafishing.org/images/statistics/resources/SIA_2008.pdf. (accessed April 6, 2010).
2
US Army Corps of Engineers, Dispersal Barrier Efficacy Study, Interim 111A: Fish Dispersal Deterrents, Illinois & Chicago Area
Waterways Risk Reduction Study and Integrated Environmental Assessment. USACE, Chicago, p. 80, available at
http://www.lrc.usace.army.mil/pao/02June2010_InterimIIIA.pdf
(accessed April 6, 2010).

13

It is certainly possible that Asian carp could enter the Great Lakes through other pathways, but Great Lakes
states agree that the precautionary principle should instruct management practices and policies directed at eliminating
the threat of Asian carp invasion through the CAWS and to prevent irreversible environmental and economic damage.
The harm that reproducing populations of Asian carp would cause to the Great Lakes requires federal, state and local
agencies to develop more advanced monitoring, control and removal efforts with short‐term and long‐term strategies.
Litigation
United States Supreme Court
The CAWS was the subject of litigation in the Supreme Court's “Diversion Case”3 dating back to the 1920s. The
Diversion Case centered on the transfer of water from Lake Michigan, through the artificial canal, and down the
Mississippi.4 On December 21, 2009 the State of Michigan filed an action against the State of Illinois after eDNA results
in November 2009 indicated that Asian carp may already be beyond Lockport Lock and the Dispersal Barrier, about 43
miles from Lake Michigan. Subsequent poisoning resulted in the finding of a dead Asian carp beyond the Lockport Lock.
Michigan petitioned the Court to reopen the Diversion Case or, in the alternative, to hear a new action alleging public
nuisance against the State of Illinois for allowing Asian carp to threaten the waters and fisheries of the Great Lakes. The
complaint also sought judicial review of the actions of the USACE, a federal agency, pursuant to the Administrative
Procedure Act. Wisconsin, Minnesota, New York, Ohio, Pennsylvania and the Province of Ontario filed supporting briefs.
The States also petitioned the Court to issue a preliminary injunction, enjoining the federal and local authorities to
protect the Great Lakes utilizing “the best available methods to block the passage of capture or kill bighead and silver
carp,” including the closure of connecting navigational locks.
On January 19, 2010 the Supreme Court denied Michigan’s request for an injunction.5 Although the Court failed
to issue an opinion, the Court was apparently persuaded by the State of Illinois and the Metropolitan Water Reclamation
District of Greater Chicago’s arguments, namely that the Supreme Court should not get involved in the Asian carp crisis,
federal, state and local governments are already doing everything possible to stop the spread of carp into the Great
Lakes and last, that the risk of Asian carp entering the Great Lakes is exaggerated.6
Michigan filed a renewed motion for a preliminary injunction to close Chicago‐area locks based on new
information from eDNA tests showing evidence of Asian carp in Lake Michigan, which the federal government had failed
to disclose to the Supreme Court until after the Court had ruled against Michigan. In addition, new research was
provided to the Court that refuted Illinois’ claimed economic costs of lock closure, especially when compared to the
catastrophic economic harms if Asian carp reach the Great Lakes. Unpersuaded, the Supreme Court again denied
Michigan’s second request for an injunction.7 The Court also denied Michigan’s motion to reopen the “Diversion Case”
on April 26, 2010, as well as the alternative motion for leave to file a bill of complaint.8 These successive rulings
effectively foreclosed the opportunity for the Great Lakes states to have the Asian carp issue heard before the United
States Supreme Court.
Federal District Court
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After being rebuffed by the Supreme Court, the States of Michigan, Minnesota, Ohio, Pennsylvania and
Wisconsin filed a complaint in United States District Court for the Northern District of Illinois. The complaint raised
claims and issues similar to those presented in the Supreme Court proceedings, asserting public nuisance and requesting
judicial review of USACE actions under the Administrative Procedure Act. The States also moved for a preliminary
injunction to close the locks and take other specific management actions. District Judge Robert M. Dow denied the
motion for a preliminary injunction on December 2, 2010.9 Judge Dow concluded that the States had not demonstrated
that the potential for harm caused by Asian carp was either likely or imminent to the extent that judicial intervention in
the form of an injunction was warranted. The Court was not persuaded of eDNA’s ability to determine the location of
actual fish and held that the amount of Asian carp found to date did not warrant immediate injunctive relief. Absent
from Judge Dow’s order was the number of Asian carp necessary for the Court to be persuaded that the threat to the
Great Lakes is real and imminent.
Michigan appealed the denial of the injunction to the United States Court of Appeals for the Seventh Circuit. On
March 31, 2011, Judge Dow denied Illinois’ motion to stay the case pending the appeal. The litigation may therefore
continue, but no new motions can be filed until the appeal is decided.
Great Lakes and Mississippi River Inter‐Basin Study
Congress directed the USACE to conduct a Great Lakes and Mississippi River Inter‐Basin Study (GLMRIS) to
explore options and technologies that could be applied to prevent transfer of aquatic nuisance species between the
Great Lakes and Mississippi River basins. In November 2010, a draft project plan was released. The study will follow two
parallel tracks. The first track will focus on the CAWS to evaluate the challenges and options for enacting measures to
prevent the transfer of all aquatic invasive species through the CAWS. The second track will identify and characterize the
potential risk of invasive species exchange at all other water connections between the Great Lakes and Mississippi River
basins.10 Depending on continued Congressional authorization and funding, the USACE has projected that the final
recommendations for the first track of the report will not be released before 2015 and is estimated to cost $25 million.
The public comment period for GLMRIS scoping under the National Environmental Policy Act closed on March 31, 2011.
USACE is currently processing the written comments and comments received during a series of 12 public meetings.
USACE will then provide a summary of the comments and a scoping report.

The Threat of Privatization of the Great Lakes by Bottled Water Companies
by: Amanda Cole, associate, Loyst Fletcher, Jr. & Associates.
(First place award winner in the Environmental Law Section's 2010 writing competition for law students.)

Nestlé wants to convert water – the source of life – from a public to a private resource. Do we
want to turn control of our water to special interests?
Michigan Citizens for Water Conservation newsletter,
March 20071
Bottled water has been in existence since the mid‐19th century, but since the 1970’s it has become one of the
fastest growing industries in the world.2 In the early 1970’s, approximately one billion liters of bottled water annually
were consumed worldwide; by 2006, this amount had risen to 200 billion liters, with an annual growth rate of 10%.3
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